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From: Melanie D. Davenport, Water Permitting Division Director 

Date: September 15, 2021 

Copies:      James Golden, Jeff Steers, Drew Hammond, Erin Belt, Allan Brockenbrough, Matt Stafford, 
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Summary: 

The Code of Virginia (§ 62.1-44.15:28 A 9) and the Virginia Stormwater Management Program (VSMP) 

Regulation (9VAC25-870-65 and 9VAC25-870-96) allow for the use of approved proprietary best 

management practices (BMPs). This guidance provides procedures used by the Department of 

Environmental Quality (Department or DEQ) to approve proprietary BMPs. Approved proprietary BMPs 

are listed on the Virginia Stormwater BMP Clearinghouse with an assigned total phosphorus (TP) pollutant 

removal efficiency. The proprietary BMPs listed on the Virginia Stormwater BMP Clearinghouse can be 

used to meet the water quality design criteria established in 9VAC25-870-65 and 9VAC25-870-96. This 

document replaces Guidance Memo No. 14-2009. 

Electronic Copy: 

Once effective, an electronic copy of this guidance will be available on: 

 The Virginia Regulatory Town Hall under the Department of Environmental Quality 

(http://www.townhall.virginia.gov/L/gdocs.cfm?agencynumber=440); and, 

 The Virginia Stormwater BMP Clearinghouse at https://swbmp.vwrrc.vt.edu/. 

 

Contact Information: 

Please contact Robert E. Cooper, Office of Stormwater Management, at (804) 698-4033 or 

Robert.Cooper@deq.virginia.gov with any questions regarding the application of this guidance. 

 

Certification:  

As required by Subsection B of § 2.2-4002.1 of the APA, the agency certifies that this guidance document 

conforms to the definition of a guidance document in § 2.2-4101 of the Code of Virginia. 

 

Disclaimer:  

This document is provided as guidance and, as such, sets forth standard operating procedures for the 

agency. However, it does not mandate or prohibit any particular action not otherwise required or 

prohibited by law or regulation. If alternative proposals are made, such proposals will be reviewed and 

accepted or denied based on their technical adequacy and compliance with appropriate laws and 

regulations. 

 

Effective Date:  12/29/2021   

 

Initials:  EEB    
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USE OF STORMWATER PROPRIETARY BEST MANAGEMENT PRACTICES TO MEET 

VIRGINIA STORMWATER MANAGEMENT PROGRAM TECHNICAL CRITERIA FOR WATER 

QUALITY COMPLIANCE 

 

Definitions:  
 

"Best management practice" or "BMP" means schedules of activities, prohibitions of practices, maintenance 

procedures, and other management practices, including both structural and nonstructural practices, to prevent or 

reduce the pollution of surface waters and groundwater systems. This includes: 

 

1. “Nonproprietary best management practice” means both structural and nonstructural practices to 

prevent or reduce the pollution of surface waters and groundwater systems that are in the public domain 

and are not protected by trademark or patent or copyright. 

 

2. “Proprietary best management practice” means both structural and nonstructural practices to prevent or 

reduce the pollution of surface waters and groundwater systems that are privately owned and controlled 

and may be protected by trademark or patent or copyright. 

 

Statutory and Regulatory Requirements for the Use of Proprietary BMPs:  
 

The Code of Virginia (§ 62.1-44.15:28 A 9) permits the use of proprietary BMPs when another state, regional, 

or national certification program has verified and certified the BMP's nutrient or sediment removal 

effectiveness. 

 

All regulated land-disturbing activities must meet the water quality design criteria of the VSMP Regulation 

(9VAC25-870).  

 

 Part II B: 9VAC25-870-65 D grants approval of proprietary BMPs listed on the Virginia Stormwater 

BMP Clearinghouse for use in accordance with the Virginia Runoff Reduction Method. Additionally, a 

VSMP authority may establish limitations on the use of specific BMPs in accordance with § 62.1-

44.15:33 of the Code of Virginia.  

 

 Part II C: 9VAC25-870-96 C allows the use of proprietary BMPs listed in the 1999 Virginia Stormwater 

Management Handbook and listed on the Virginia Stormwater BMP Clearinghouse. 

 

Approval of Proprietary BMPs for Listing on the Virginia Stormwater BMP Clearinghouse:  

 

This guidance describes the procedures used by the Department to approve proprietary BMPs for listing on the 

Virginia Stormwater BMP Clearinghouse, including the method used to assign a total phosphorus (TP) pollutant 

removal efficiency for approved proprietary BMPs. 

 

In accordance with 9VAC25-870-65 D 1, all manufacturers of proprietary BMPs listed on the Virginia 

Stormwater BMP Clearinghouse before July 1, 2020 must submit documentation to the Department on or before 

December 31, 2021 that shows current certification of TP or total suspended solids (TSS) removal effectiveness. 

The acceptable certifications include a general use level designation (GULD) by Washington State’s 

Technology Assessment Protocol – Ecology (TAPE) program or certification from the New Jersey Department 

of Environmental Protection (NJDEP). 

 

9VAC25-870-65 D 1 states, in part, “Any proprietary BMP that fails to provide the department with the 

documentation required by December 31, 2021, shall not be approved for use in any stormwater management 

plan submitted on or after January 1, 2022, until such proprietary BMP provides the department with such 

required documentation…” Proprietary BMPs without the required documentation will be moved from the 



 

approved list on the Virginia Stormwater BMP Clearinghouse and placed on a prior-approved list.  Proprietary 

BMPs on the prior-approved list may not be used to meet the water quality design criteria in any stormwater 

management plan submitted on or after January 1, 2022.  

 

In accordance with 9VAC25-870-65 D 2, proprietary BMPs approved by the Department on or after July 1, 

2020 must meet the requirements of § 62.1-44.15:28 A 9 of the Code of Virginia. To determine if a proprietary 

BMP meets the requirements of the statute, the Department will review the submitted registration statement, 

awarded certification letter(s), and other submitted material. All information submitted to the Department will 

be publicly available. 

 

Currently, the Department recognizes two state certification programs, TAPE and NJDEP.  

 TAPE: Proprietary BMPs with TAPE’s GULD for basic (≥ 80% TSS removal) or total phosphorus (≥ 

50% TP removal). 

 NJDEP: Proprietary BMPs with NJDEP certification.  

 

The Department will assign a percent TP removal efficiency based on Table 1. Also, the Department will 

evaluate a TP removal efficiency value greater than 50% but less than or equal to 65% if TAPE’s GULD 

certificate includes results from TAPE’s statistical analysis that equals or exceeds 50% TP removal. For this 

evaluation to be performed, the TAPE Technical Evaluation Report (TER) should be submitted with the BMP 

application.  

 

Table 1 – Removal efficiencies1 assigned by DEQ based on other certifications. 

Certification  DEQ Assigned TP Removal 

TAPE TP Removal: ≥50% 50–65% 

TAPE TSS Removal: ≥80% 40% 

NJDEP TSS Removal: 80% 40% 

NJDEP TSS Removal: 50% 20% 
1 Defined as the change in the average event mean concentration (EMC). 

“TAPE” means Washington State’s Technology Assessment Protocol – Ecology program. 

“NJDEP” means New Jersey Department of Environmental Protection. 

“TP” means total phosphorus; “TSS” means total suspended solids.  

 

This approval procedure and the assignment of removal efficiencies is not an endorsement of any 

product by the Department. 
 

Additional State, Regional, or National Certification Programs: 

 

Nutrient or sediment removal effectiveness verified and certified by additional state, regional, or national 

certification programs may be submitted to the Department and will be evaluated on a case by case basis. 

 

Application Process: 
 

To apply for approval in Virginia, complete the attached form entitled “Proprietary BMP Registration 

Statement” (Attachment 1) and submit it to the Department. Once the registration statement and supporting 

documentation are received, the Department will review the submission and if approved, assign the applicable 

percent TP removal efficiency based on Table 1. After the percent removal has been assigned, this value will be 

added to the Virginia Stormwater BMP Clearinghouse and can be used to meet the water quality design criteria 

requirements. 
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